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530 EMERSON vs. CLAYTON. 



RECENT AMERICAN DECISIONS. 



Supreme Court of Illinois. 

EMERSON VS. CLAYTON. 

Under a statute providing that the separate property of a married woman shall 
remain under her sole control, &c., a married woman, as to her separate pro- 
perty, is in the condition of a, feme sole, and may bring an action at law in her 
own name, without joining her husband. 

The opinion of the Court was delivered by 

Breese, J. — On the twenty-first of February, 1861, an act was 
passed by the General Assembly of this state, entitled " An Act 
to protect married women in their separate property," which pro- 
vides " That all the property, both real and personal, belonging 
to any married woman, as her sole and separate property, or which 
any woman hereafter married owns at the time of her marriage, 
or which any married woman, during coverture, acquires, in good 
faith, from any person, other than her husband, by descent, devise, 
or otherwise, together with all the rents, issues, increase, and pro- 
fits thereof, shall, notwithstanding her marriage, be and remain, 
during coverture, her sole and separate property, under her sole 
control, and be held, owned, possessed, and enjoyed by her the 
same as though she was sole and unmarried ; and shall not be 
subject to the disposal, control, or interference of her husband, 
and shall be exempt from execution or attachment for the debts 
of her husband." Sess. Laws, 1861, page 143. 

At the March Term, 1863, of the Clinton Circuit Court, the 
plaintiff in error filed her plaint in that court in replevin for cer- 
tain chattels, against the defendant in error, claiming the chattels 
as her own property. 

To this plaint the defendant pleaded in abatement the cover- 
ture of the plaintiff, at the time of the commencement of the suit. 
To this plea, the plaintiff replied that the property sued for was, 
during her coverture, acquired in good faith from persons other 
than her husband, with her own money and in her own right, and 
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as such remains her sole and separate property and under her sole 
control, in virtue of the Act of February 21, 1861. 

To this replication the defendant demurred, and the court sus- 
tained the demurrer. 

The questions presented by these pleadings are important, and 
of the first impression in this court, and we have fully considered 
them. 

Before the enactment of this law, there can be no doubt a 
feme covert could not sue alone for her own property, or institute 
any suit in her own name for the recovery of any of her rights. 
Indeed, she had no rights of personal property ; all belonged by 
the marriage, to her husband, which he might have reduced into 
his possession, and all was liable to become so subject. 

The common law did not recognise the condition of a sole trader 
in a feme covert, nor did it contemplate a case where a wife might 
hold property separate and apart from her husband. By it the 
personal estate of the wife vested in the husband, and it gave him 
absolute dominion over such estate. In the progress of civilization, 
an artificial state of society has grown up incompatible, to some 
extent, with that state of simplicity from which many rules of the 
common law have been derived, and affecting in a serious degree 
the artificial relations of society, and among them, that of hus- 
band and wife. In these days of excitement and speculation, by 
which fortunes are wrecked in a moment, and the innocent made 
to suffer from no misconduct of their own, it has been thought wise 
and expedient by the legislature of this and of other states, to pro- 
tect the property of married women, not only from such catastro- 
phies, but to remove it entirely from the control of her husband, 
and making her, as it regards such property, to all intents and 
purposes a single woman. 

Such a change in the relative rights and powers of husband and 
wife, must, of necessity, give a different operation to the rules of 
law by which they are to be governed. The right being vested in 
the wife by the statute, it must, if the act is to be enforced, 
remain intact until she consents to dispose of the property, for 
this right includes full dominion, over it. Her rights, then, are 
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the only rights affected, and on the well-established principles of 
the law, she alone must bring suit for any invasion of them. By 
this statute, a married woman must, since its enactment, be con- 
sidered a feme sole in regard to her estate of every sort owned by 
her before marriage, or which she may acquire during coverture 
in good faith from any person not her husband, by descent, devise, 
or otherwise, together with all the rents, issues, increases, and 
profits thereof. And it is to be under her " sole control," and to 
be held, owned, possessed, and enjoyed by her the same as though 
she was sole and unmarried, and it is not subject to the disposal, 
control, or interference of her husband, nor is it subject to exe- 
cution or attachment for his debts. 

Language more plain and explicit than this could hardly be 
used to express the intention of the legislature. 

They designed to make, and did make, a radical and thorough 
change in the condition of a feme covert. She is unmarried, so far 
as her property is concerned, and can deal with it as she pleases. 
Having the "sole control" of it, there is no necessity of joining 
her husband in an action to recover it, or for trespasses upon it. 
The very object of the statute, it would seem, was to keep it out 
of the control of her husband in any and every respect ; that the 
wife should be wholly independent of him in regard to it. If this 
were not so, the act itself would be futile and of no effect. The 
husband, for purposes of his own, might refuse tq join in an 
action with the wife. He might connive with others to dispossess 
her of her property. He might prefer that her property should 
pay his debts, rather than his own should be seized for such pur- 
pose, and if so, it is not to be supposed he would join in replevin, 
or in any other action to recover the possession. 

We are well satisfied the act can have no very beneficial opera- 
tion in favor of married women, or be effective in the protection of 
her separate property, unless the " sole control" conferred upon 
her over it, is made to extend to the commencement and prose- 
cution of suits for its recovery, even against her husband, should 
he, contrary to her wishes, and in contempt of her rights, unlaw- 
fully interfere with it. The right of "sole control" over the 
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separate property of the wife by her, necessarily confers the power 
to do whatever is necessary to the effectual assertion and main- 
tenance of that right. 

These views are sanctioned by the Supreme Court of Pennsyl- 
vania, under a statute similar, in most respects, to our own. Good- 
year vs. Rumbaugh and Wife, 13 Penn. 480 ; Qummings' Appeal, 
11 Id.. 275. 

We see no other mode by which this statute can be made effec- 
tual for the purposes contemplated by the legislature, than by 
holding the wife, as to her separate property, to be in the con- 
dition of an unmarried woman, and capable of suing for its reco- 
very in all courts. 

The judgment of the Circuit Court is reversed and the cause 
remanded, with instructions to overrule the demurrer to the repli. 
cation, and to permit the defendant to make up an issue thereon, 
if he desires so to do. 

Walker, J. — I concur in the decision of this case, as announced 
in the foregoing opinion ; but am not prepared to hold that the 
statute could affect title to property acquired before the passage 
of the law. As there is nothing in the record to show that it was 
not subsequently acquired, I deem it unnecessary to discuss that 
question. It will be time to do so if it shall be presented by a 
rejoinder. 

Caton, C. J., did not sit in the case. 

During the last few years, many of immediately arising upon them having 

the states have passed laws for the pro- called attention to the question, and led 

tection of married women in their to its being expressly provided for in 

rights of property, all more or less other states, in their statutes them- 

similar to the one under which the pre- selves. 

sent case arose, and so radical a change Amongst the earliest of these sweep- 
in one of the most important relations ing changes in the law relating to the 
of society, has naturally been product- property of married women, were the 
ive of frequent litigation. The precise acts of New York and Pennsylvania, 
point involved in the present case has passed in the same week (April, 1848). 
not, however, often arisen, except in The principal part of the Pennsylva- 
those states whose statutes were among nia act, alluded to in the principal case, 
the earlier ones passed, the litigation is in these words: " Every species and 



534 



EMERSON vs. CLAYTON. 



description of property . . . which may be 
owned by, or belong to, any single woman, 
shall continue to be the property of such 
woman as fully after her marriage as be- 
fore ; and all such property, of whatever 
name or kind, which shall accrue to any 
marriedwoman during coverture by will, 
descent, deed of conveyance, or other- 
wise, shall be owned, used, and enjoyed 
by such married woman as her own sepa- 
rate property," &c. The first impression 
of the courts, in the construction of this 
act, was -that it made a radical change 
in the condition of a feme covert, and 
gave her, in all respects that concerned 
her property, the full rights and privi- 
leges of a feme sole, and there are many 
dicta to that effect : Cummings' Appeal, 
1 Jones 272 ; Goodyear vs. Bumbaugh, 
1 Harris 480 ; Shiedel vs. Weishlee, 4 
Id. 138, &c. The subsequent cases, 
however, have not been disposed to 
give the act so wide a scope, and have 
been adverse to a married woman's 
possession of many powers claimed for 
her under it. Thus her separate deed 
has been held absolutely void : Peck vs. 
Ward, 6 Harris 506 ; Thorndell vs. Mor- 
rison, 1 Casey 326 ; and even her deed 
to release her dower: Ulp vs. Camp- 
bell, 7 Harris 361 ; the declarations of 
the husband are not admissible to prove 
property in the wife : Gamber vs. Gam- 
ber, 6 Harris 363 ; her separate assign- 
ment of a mortgage belonging to her is 
void: Stoops vs. Blackford, 3 Casey 
214; and so her bond: Steinman vs. 
Ewing, 7 Wright 63 ; coverture is a bar 
to an action on a promissory note: 
Mahon vs. Gormley, 12 Harris 80; and 
the expression in the act, " property . . . 
which shall accrue to any married 
woman during coverture by will, de- 
scent, deed of conveyance, or otherwise," 
does not give her any right to her own 
earnings during coverture : Raybold vs. 
Eaybold, 8 Harris 308. 



Upon the point in the principal case, 
the Supreme Court of Pennsylvania, in 
Goodyear vs. Rumbaugh, 1 Harris 480, 
said that the wife might sue in her own 
name. In the same year, however, as 
this decision (1850), an act was passed 
declaring that any suit touching the 
separate property of the wife, " may be 
brought in the names of such married 
woman and her husband, to the use," 
&c. It was the first opinion that the 
latter act authorized, but did not enjoin 
the action to be brought by both ; but 
in Kennedy vs. Good, 9 Harris 349, 
Black, C. J., says it should be brought 
by both, to the use of the wife, and in 
Bitter vs. Bitter, 7 Casey 396, Wood- 
wakd, J., says that the Act of 1850 
takes away the right of separate action. 

In New York the mode of suit has 
been provided for by the code, and by a 
later act (1860), notwithstanding which, 
cases even yet arise wherein the ques- 
tion is raised : Porter vs. Mount et ah, 
ante p. 493. 

The ground of the common law rule 
preventing the wife from bringing an 
action in her own name, is her civil 
merger in the husband, and it would 
appear, therefore, that unless it be the 
intention of the legislature to destroy 
the unity of person resulting from the 
merger, she would not be entitled to 
sue in her own name, and it would be 
difficult to foresee or provide for all 
the consequences of such a sweeping 
change. For this reason the courts of 
Pennsylvania have held that the rights 
and duties of the marital relation re- 
main the same as before, except in the 
particulars necessarily altered : Mahon 
vs. Gormley, 12 Harris 80: and Chief 
Justice Black says, Peck vs. Ward, 6 
Harris 506, "the Act of 1848 makes 
some important changes, but it does not 
depose the man from his place at the 
head of his family." 
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In the case before us, the language unlawfully interfere with her property, 

of the legislature is certainly explicit are very cogent ; and it may he, that in 

and comprehensive enough to effect a courts of strictly common law jurisdie- 

complete emancipation of the wife from tion, substantial justice would some- 

the restraints of marriage, so far as times fail to be done under a different 

regards her property; and the court rule, but we apprehend that the deci- 

was no doubt correct in its deference to sion will be fruitful in litigation, and 

the plain will of the legislature. The in the production of new and difficult 

reasoning of the court as to the effects questions. 

of denying the wife's power to sue alone J. T. M. 

in cases where the husband is disposed to 



In the Court of Appeals of New York. 

THE PEOPLE, ex rel. THE BANK OF THE COMMONWEATH, 

VS. 
THE COMMISSIONERS OF TAXES AND ASSESSMENTS OF THE CITY OF 

NEW YORK. 

The Legislature of New York, by chapter 240 of the Laws of 1863, provided in 
substance that banks shall be liable to taxation on a valuation equal to the 
amount of their capital stock paid in, or secured to be paid in, and their surplus 
earnings less 10 per cent., deducting the value of their real estate. Held, that 
the meaning of the words "capital stock paid in, or secured to be paid in," as 
construed by the legislative history of banking in New York, is the original 
capital of a bank, as distinguished from that which it possesses when a given 
tax is laid. 

The Bank of C. having had a capital actually paid in of $750,000, had invested 
about one-fourth of it in real estate, and the balance in the securities of the 
United States. Held, that the bank was properly taxed, under the state law, 
on the whole amount of its original capital. 

€he act in question does not conflict with the constitution of the state, or of the 
United States. 

This case came before the court on an appeal from a judgment 
of the Supreme Court, affirming on certiorari the determination 
of the Commissioners of Taxes and Assessments, in assessing the 
relator, the Bank of the Commonwealth, for the year 1863. The 
relator is a banking corporation created pursuant to the general 

1 We owe this case to the kindness of Ingraham, J., who will please accept our 
thanks. — Eds. Am. Law Reg. 



